
Attachment B - Certificate of Incorporation and Certificate of Authority 

See Attached 



F'ile Number 6079-260-7 

@Mice of 

%Dhereas APPLICATION FOR CERTIFICATE OF AUTHORITY TO TRANSACT 
BUSINESS'IN THIS STATE OF 

UTILITY.COM, INC. 
INCORPORATED UNDER THE LAWS OF THE STATE OF DELAWARE HAS BEEN FILED 
IN THE OFFICE OF THE SECRETARY OF STATE AS PROVIDED BY THE BUSINESS 
CORPORATION ACT OF ILLINOIS, IN FORCE JULY 1, A.D. 1984. 

Now Therefore, I, Jesse White, Secretary of State of the State of 
Illinois, ~by virtue of the powers vested in mew by law, do hereby issue 
this certificate and attach hereto a copy of the Application of the 
aforesaid corporation. 

sll ~~BtilllOll~ %Dhereof, 1 hereto set my hand and cause to be 
affixed the Great Seal of the State of Illinois, 

at the City of Springfield, this 9TH 

day of DECEMBER A.D. 1999 and’ of 
the Independence of the United States the two 
hundred and 24TH * 

Secretary of State 



L 

SENT BY: 
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CERTJFICA-~ OF AME&DMENT 

AMENDED AND RESTATED CE~PJW’E OF JNCORPORATI~N 
OF 

UTILITYXOMJ INC. 

UiiJity.com, Jne.. a corporation rqnixcd and existing under !md by &rue 0ft.h~ Ce.r~eral _ 

C~~porari~n Ltw of the State of Delaware (the nCompany’~). 90~s hereby certiFy: 

EESX: ‘ht. npoa lbe unanimous writtm consent of the Bo@rrl of Directors ofthe 

c6mpany in acc0rd8n~e with the pmvi8ions ofS&ion 141 qffic General Corp~mGop b of&e 

St& ofDelaware, a resolution was duly Mopted setting forth a proposed amendrnenl to ao 

Amended and Restated CcrtXcste of Incorporation of said Company. declaring tid amend&t to 

be advisable, The reso~tion setting fond the proposed amendment is as follows: 

&&SOLVED: That, subject to the approval of the 8tockhold~ ofrho Company. the drst 
paragraph of Articio FCXJR of the Amanded and Rssrarod Ccriifiwts of Inwrporation of the 
Company is hereby amended to read in its mdrary as follows: 

“FOUR ’ The corporation i8 authorized to jssw two &sacs of stock to ba 
dfk~ati, raqm~h’ely. “Cwnmon SOJ& and “‘Preferred Srock.” ‘Iho total number of 
shares of Common Stock thst tic Foqmrarion is aothcrjzcd to iswe is 45,OQO.OOO. rvitb a per 
value ofSO. per share, Ths total numbor of sheres ofPtsfmed Stock that the corporation 
is wthorized to iiwe is 21.230,659 with a par qlue of $0.001 per share, 4.000,OOO of which 
are designated “Seti@ A P&wmd Skwk,” 750,000 ofwbich sre dasignarsd “Series B 
Prefir~&! Stock,” 4,l SO,977 ofwhich are designated “Series C Preferred Stbck,” and 
12JZ9.682 of w&b hrs dcai&natc@ “Serias D Preferred stool.” 

&Ecom That in lieu of a mc&g and kour of the stookholdcm of the Conqany, (i) the 

holders of not less than a majority of tbc OLI~WXI~& total number of kharcs of Common Stock. (ii) 

the holders of not leas thpn a majority ofrhc outstanding total number of shsns of Preferred SIOC~ 

and (Iii) the hol&rs of not ICW lha~ LI majority of the o&Lrding tolal numba ~fshpl~s of each 

se&s of Ptierred Stock. have given wrinen consent to aaid amcndmcnt in awxdtmce ~5th the 
L’:*1YYORTDL\F*l.lb~~llI~7’)I)8~I.~ 

L 



SEW BY: 6-23- 0 ;11:5oAM ; UTILITY.COM-1 ,..- -. ___a 

provisions’ofSe&p 226 cvfthe General Corporation Law of the Stale ofDelawars. 

THrWn: That said madmcnr ww duly adopled in accordivxz with tht provisions of 

Section 242 of the Gen~ra~,Corp&atioh Law of the Stare of Delaware. 

IN WITNESS WHERJJOF, said Utility,com, Inc. has caused this CenifiCate to be signed by 

hs dilly authaieed officer this J& day af April. 2000. 

. 

iJml-N.colvf. MC. 

By: 
Name: Chris Ki+g 
TjJJe: Chid ExsWivc Officer 



Ofice of the Secretary of State 

I, ED- J. PREL, SECRB~ .OF STATE OF ‘J!SEZ S= OF 

pe, DO EEkEZP CERTIFY THE ATTACHED IS ATRDE AElD'CoRRFCT 

SPY 03f TEE RESTATED CERTIFICATE OF "VJXLITY.COM, INC.", FI- 

m THIS OFFICE ON TEE NINTE DAY OF LQLRCH, A.D. 2000, AT 1:30 

O'CLOCK P.M. 

A FILED COPY OF, THIS CERTIFICATE BAS BEEN EQ RWAEDED TO THE 

KEST COUNTY RECORDER OF DEEDS. 

2962225 8100 

e&d . 
Edward J. Freel, Secretary of state 

AUTHENTICATIOI'k 0305150 

001119927 DATE: 03-09-00 
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A~~ENDEI) AND RESTATED CERTIFICATE OF INCORFORATION 

OF . 

Ul’LIlY.COM, INC. 

(Iocorporated November 2,1998) 

; 33% ut~lity.corn. Inc. (the ‘kogmntion”), a corporation org&zCa wd &sting under the General 
: ;-ration Law of the State of Delaware (the uGenernl Car-urufiou Lmu”) hereby Cdfhs a~ 
: ,jollows: 

r;;;; 
;zr, 1. That the corporation wsa incorporated on November 2.1998 under the name 
g,r~~~dWideEnffgy. hrc.. purtuanl to the General lhpOratiOn hw. 

2. Pursuant to Sections 242 and 245 of the General Corporation Law. this Amended and 
-Ratatcd Certificate of Incorporation restates and integrates and further amend8 the provisions of the 
.C.&ficatc of Incorporation of the corporation. 

3. The text of the Certificate ofIncorporation is hereby amended and restated in its 
I .atirety as follows: 

ONE. That the name of the ccaporati~r~ is: lJtiIity,com, Inc. 

TWO. The address of the corporation’s registcmd office in the State of Delaware is 15 
East. North Street, in tha City of Dover, County &Cent. Delaware 19901. The name of its 
registered agent at such address is Incorporating Services, Ltd. 

THREE. The purpose of the corporation isto engage in any lawful act or activity for 
which corporations may be organized under the Gmrr;li Corporation Law. 

FOUR The corporation is authorized to issue two classm of stoelc to be designated, 
~~hly, “Common Stock” and “prelmo Stock.” ‘lb total number of shsres of Common Stock 
hl the corporation is auttmrized to issue is 45,OOo,C@O, with a par value of $0.001 per sham The 
tctai number of shares ofpreferred Stock that thecorporation is authorized to issue is 21.181.032 
dh 0 par veluc of $0.001 Per share, 4.000.000 ofwhich are de.signated “Sties A Pre$erred Stock,” 
7WOO of which are designated “Se&.y B prefemd &ock, *’ 4J50.977 of which are designated 
“sM~ C preferred Slack, ‘* and 12.280.055 of wbkb arc dwiguated “Serk D PreJzrred Sk&. ” 

‘k rcmainiag shares ofpreferred Sto&, if any, may be ,issued from time to time in one or 
mr+ saies~ The board of directors of the corporation (the “Board of Direc#ors “1 is expressly 
auhbd to provide for the isauancc of ali or any of the remaining shares of the Preferred Stock in 

p:W~R~L~P~MYL~\,~,~55~ 
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nre or m~re series. and to fix the number of shares and to determine or alter for ea& such saies, 
suck vodng powers, full or liiitcd. or no voting powers, and such designations, preferences, and 
t&,e, participating, optional or other rights and such qualifications, .limitations, or restrictions 
fh-f, OS shall b8 Stated t311d CXprcSScd m d-113 rCSOhItiOII or rC5dUdOnS adopted by the Board of 
~~~~~ prmiding for the &US of such shares and as may be permitted by the Cieneral Corporation’ 
‘Lsw. me Board of Directors is also expressly anthorizcd to decrease (but not below the number of 
sksres of such sties then outstanding) the number of shams of any se&s otberthan the subsequent 
to *e issue of shares of that series. In casa the mtmber of &ate3 of any such series shall be so 
dectes& the &ares constituting such decrease shall resume the status that they had prior to the 
d+n of the resolution originally fixing the number of shares of such SO&S. 

The corporation shall from time to time in acwrdrmce with the laws of the St&e of Delaware 
h-e the authorized amount of its Common Stock if at any time the nnmberof shares of Commoa 
St& remaining unissued and uvailable for issuance upon convhdi~n of the Preferred Stock shall not 
be &iciant to permit conversion of the Preferred Stock. 

The relative rights, preferences, privileges and restrictions granted to or imposed upon the 
tsspcctivc cIasses and series of lhe shares of capital stock or the holders thereof arc as set forth 
below. 

Section 1. plvidends. The holders ofthe Series A Preferred Stock, Series B ,Preferred 
Stock, Series C Preferred Stock and Series D Preferred Stock shall be entitled to raceive on a parity 
basjs, out of any funds legally avaihtble therefor, noncumulative dividends in an amount equal to 
SO.0012 per share per annum. 160.016 per share per annurn, SO.075 per share per aumun, and SO.14 
par share per annum. respectively, when and if declared by the oorporathm’s Board ofDirectors. No 
dividend shall be paid on the Common Stock in any year, other than dividends payable solely in 
Cspitsl stock, until all dividends for such year have been declared and paid on the Prefcrmd Stock, 
and no dividends on the C&nrnon Stock shall be paid unless the amount of such dividend on the 
Common Stock is also paid on the Preferred Stock on an as-converted to Common Stock basis. 

Section Z& imPreTcrenee. 
,! ,. 

dr winding up of the corporation, 
the’aascts or funds of the eorporationto the 

ownership of such stock, (i) the holders of Series A 
for each outstanding share of Series A Preferred Stock 

SO.05 plus de&ired but unpaid dividends on such share (as 
stock combinations, stock dividends. stock splits and the like). (ii) 

rim B Preferred Stock shall be entitled to receive for each outstanding share of 
plus declared but unpaid 
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c!ared but unpaid dividends on such share (as adjusted for any reoepitalizations. stocky 
mbin&ns, stmk dl’Qd”e. stock splits and the like) and, (iv) the holders of Series D Preferred 
,& &pn be entitled to ICCclVC for each outstandiig share of Series D Preferred Stock then held by 
m m mowt ~@a1 to 42.60 P!W dccl~~ h’ unpaid dividends on such “hare (as adjusted for my 
$pit&&ons, stock oombiwtrons, stock dlvldends, stock sphts and the hke). The Series A 
ga,.& stock, the Series B Preferred Stock, the Series C Preferred Stock and the Series D 
Bfsrrad Stock shall rank on parity as to the receipt of the respective preferential amounts for ea& 
&, &es upon the OCCUIT~~W of such event. If, upon the occumttce of a liquidation, dissolution 
~AI+ up, the &sets atid funds of the corporation legally available for distribution to 
,_____ by r&on of their ownership of stock of the corporation shall be insufii&nt to p&it 
@aym ent to such holders of Prcfctrcd Stock of the full oforamentioned preferential amount, then 
a 4&e assets and funds of the corporation legally available for distribution to stockholders by 

~a of their ownership of stock of the corporation shall be distributed ratably among the holders 
~rcfcmd Stock in proportion LO the preferential amount each such holder is otherwise entitled to 

(b) &Jpoti n liquidation, dissoY$ion or winding up ofthc corporation, and afler 
to the holders of Prekrrad Stock ofthe amounts to which they arc entitled pur&ant to 

all assets and funds of the corporation that remain legally available for distribution to 
by reason of their ownership of stock of the corporation shall be distributed retably 

holders of Common Stock and Preferred Stock in proportion to the number of shares of 
tack held by them or issuable upon the conversion of the Preferred Stock held by them 

on the totnl number olshares of Common Stock outstanding, or issuable upon conversion 
outstanding preferred Stock, until such time as each holder of shares of Preferred Stock has 
ed M aggregate liquidation amount under this Section 2(b) equal to 1 S times the applicable 

Issue Price (as Wined in Scqtion 3(a) hereof) (as adjusted for recapitalizations. stock 
ns, stock dividends. stock splits and the like). Thereafter, all such assets and funds shall 
cd ratably among the holders of Common Stock. 

03 For the purposes of this Section 2. a liquidation. dissolution or winding up of 
on shall be deemed to be occasioned by, and to include+thd corporation’s sale of all or 

rtislly all of its assets or ihe acquisition of this corporation by another entity by means of 
! or consolidation resulting in the exchange of the outstanding shares of this corporatidn for 
its or Consideration issued, or caused to be issued. by the acquiring corporatibn or its 
$Y* unless the stockholders of the corporation hold at least 50% of the voting power of the 
919 Corporation in such a trunsaction. 
t. 
!<l (d) If any of the asscts of this corporation are to be distributed under this Section 
?r =Y other purpose, in a form other than cash, then the Board of Directors shall bo 
.ered to. and shall promptly dctcrmine the value of the sssctr to be distributed to the holders of 
%d Stock and common Stock, II-& corporation shall, upon receipt of such determination. 
Ept *WI notice of the determination to each holder of shares of Prefmed Stock Andy 
“” stock. Any sauritics shall be valued as follows: 
EtBLVUlbl(Ym,*O)g,.. 
i’ 3 
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(i) Scour&s not subject to investment letter or other simik restrictions 
~ t+a marketability covered by paragraph (ii) below: 

(A) If traded on e securities cxchrmge or’through the Nasdaq 
Nsliml Market, the value shah be deemed to be the average of the closing pricet of the securities 
.m such qwtation system over the thirty (30) day period ending three (3) days prior to the closing, 

(B) lf actively tmdad ovar-the-counter, the value shall be deemed 
t,, he t& average of the closing bid or salt prices (whichever is applicable) ovar the thirty (30) day 
p&d ending three (3) days p&r 10 the C~O5hl~ and 

0 If there is uo active public market, the value shall be the fair 
,,&et value thereof, as determined by the Board of Directors. 

(ii) The method of valuation of securities subject to investmant letter or 
o&r restrictions on free marketability (other than restrictions arising solely by virtue of a 
stacl&olda’s status as an affiliate or former afftliate) shall bc to make an appropriate discount from 
tbr m&et value determined as above in S&don Z(d)(i)(A), (B) or (C) to reflect the approximate fair 
market value thereof as datermined in good faith by the Board of Directors. 

Section 3. sq. , 

The holders of Preferred Stock shall have conversion rights as follows: 

(4 Rieht to Convert. Each share of Pmferrcd Stock shall be convertible, at the 
option of the holder thereof. at any time after tbc date of issuance of such sham, at the office of the 
corporation or any transfu agent for such Pmfrrred Stock, into such number of fully paid and 
aonsssessablc shares of Common Stock as is determined by dividing the applicable Original Issue 
Price of such share of Prefermd Stock by the Conversion, Price (the “Conversion Price”) at the tirno 
in effect for a share of such ties of’Prefmed Stock. The Original. Issue PrIce per sham of Series A 
Preferred Stock is SO.OS. The Conversion P&E per sham of Series A Preferred Stock initially shall 
be SO.05 subject to adjustment from time to time as prodded below. The Original Issue Price per 
&am of the SC&S B Pr&rmd Stock is 50.30. The Conversion Price per sham of the Series B 
Preferred Stock initially shall be $0.30, subject to adjustmant Tom time to time as provided below. 
Tha Original Issue Price par share of Sarias C Prefarrcd Stock is $1.41. The Conversion Price per 
share of Series C PrefuTcd Stock initially shall be S1.41, subject to adjustment from time to time as 
Fmvidod below. The Originat Issue Price pa sham of Series D Prefcmd Stock is 52.60. The 
Conversion Price per sham oftbc Series D Preferred Stock initially ahall be $2.60, subject to 
adjusttnent from timb to time as provided b&xv. 

Automatic Conversion ~ljach share of Preferred Stock shall autoinatically ba 
cmm5d into EUTS of cOmm0n stock at tbOj,~0 dfc~ti~~ c~nver5ion Price upon the earfja of(i) 
tha closing of a fum commitment undctwritten public offering punusnt to an effective registration 

r”\N~TCLWlMVlJU,4l,53~ 4 
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ststcment under the Sccutitics Act of 1933. as amended, covering the off- and sale of Common 
stock to the publiC invohir~g gmss proceeds to the Company of not. less than SZS.OOO,OOO at a per 
&m t&ring price of at lczWS7.80. net of undezwriting discounts and wmxnissions (aUQuo@7icd 
InBid PubliC C@hg’? and (ii) the consent of holders of not less then SO% of the tbcn,outstandimg 
shm of each des of Prefcncd Stock. 

(4 JMechauics of Converaio~~. No fractional shares of Common Stock shall be 
j-d upon conversion of Prefcrrcd Stock. In lieu of any fractional Sham to which the holder 
would o~thcrwisc be cntitlcd. the o+xporation shall pay cash qua1 to such fraction multiplied-by’& 
then effective Conversion Price of such scrics of Prcfcrrcd Stock. Before any holder ofPreferred 
Stock shall be entitled to convcn the same into shares ofcommon Stock jmrsuant to Section 3(a). 
such holder shall swrcndcr the certificate or certificates therefor. duly endorsed, at the of&e of the 
corporation or of any transfer agent for such Preferred Stock, and shall give written notice by mail, 
postage prepaid, to the wrporation at its principal corporate omce, of the election to convert the 
same. and such conversion shall be deemed to have been made immediately prior to the close of 
business on the date of such suutrcndcr of the shams of Preferred Stock to be convcrtcd. In the event 
of an automatic Mnvcrsion pursuant to Section 3@). the outstanding shares of Preferred Stock shall 
be converted automatically without any furdxr action by the hold? of such shares and whether or 
not the cutificatcs rcprcscnting such shares arc surrendcrcd to the corporation or the transfer agent 
for such Prcfcrrcd Stock; and the corporalion shall not be obligated to issue ccrtificatas evidencing 
the shares of Common Stock issuable upon such automatic convcrxion unless the ccrtificatcs 
evidencing such shares of Pmfcrrcd Stock arc cithcr dclivcrcd to the corporation or the transfer agent 
for such Preferred Stock as provided abovs or the holder notifies the corpomtion or the transfer 
ngat for such Prcfcrrcd Stock thut such certificates have been lost, stolen or destroyed and cxccutes 
M agrccmcn~ satisfactory to the corporation to indemnify the corporation from any loss incurred by 
it in connection with such certificates. The corporation shall. as soon as practicable thaeafier, issue 
and dclivcr to such address as the holder may direct, a certificate or certificates for the number of 
shsrcs of Common Stock to which such holder shall be entitled. If the conversion is in connection 
with a public offering of securities dcscribcd in Scotion 3(b), the conversion shall be conditioned 
upon the closing with the underwriters of the sale ofrccuritics pursuant to such offering. and the 
conversion shall not be decmcd to have occurred until immediately prior to the closing ofsuch sale 
ofsccuritics. 

00 Stntus of Converted Stoc&. In the cvcnt any &arcs of Prcfcrrcd Stock shall 
bc convexted pursuant to this Section 3. the shares so convert& shall be canceled and shall not be 
reissued by the corporation. 

W c. The Conversion 
ficcS shall be subject to adjustment Cmm time to time as follows: 

(i) AdiwHments hr Subdivirioas or Combinations of Cq&non Stock. 
In the event the outstanding shares or Common Stock shall’be subdivided by stotik split, stock 
dividmd or otherwise. intc a grcatcr number of&arcs of Common Stock, the Conversion Price of 

~~~~FoR~L\Pntib~rnK\l4Di~~~.4 5 
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& 6&~ of PrefcrrCa Stock then in effect shall, concurrently with the effbctiveness of such 
,bdj,+iOl,, b-e pW~tiiOnatf$’ d=.rcascd. hl the event the outstanding Sh&‘eS Of ck%~m~n Sbr& 
sbdl be fombmcd or consohdated Into e lesser number of se of Common Stock, the Conversion 
psce of&h scrims of Preferred Stock then in effect shall. concwrently with the effbctivtn~~ of 
=ch combination or consolidation. be proportionately inc+ased. 

(ii) ,4diuntmento lo? Stock Dividends r&d Other Distributi&. b the 
evmt the corporation makes, or fixes a record eta for the determination ofholdera of Common 
Stock e&led to receive. any distribution (excluding repurchases of securitic$ by the corporation not 
made cm apm rata basis) payable in @op:r& or in securities of the corporation other than shares of 
common Stock, and 0th than as otherwise adjusted for in this Section 3 or as pnwided for in 
Sr&on 1 in connection with a dividend, then and in each such event the holders of Prefti Stock 
*hd receive, at the time of such distribution. the amount of property or the number of securities of 
the Forgoration that they would have received had their Preferred Stock been converted into 
Common Stock on the date of such event. 

(iii) Adlustments for.~aketions. RecIassif#catiour or Slmltsr 
w. If the Cormnon Stock shall be changed into the same or a different number of shares of any 
other class or classes’of stock or other sccuritics or prop&y. whether by capital reorganization, 
reclassification or otherwise. then each share ofPrefezred Stock sWI tber&erbt convertible into 
the number of sharw of stock or olher securities or property to which a holder of the nornber of 
shares of Common Stock of the corporation deliverable upon convetiion of such shares of Preferred 
Stock immediately prior to such rwrganization. reclassification or other event shall.have been 
entitled upon such reorganization. reclauification or other event. 

(iv) Adiuotmeah for Dilutiae Issues. In addition to the adjustmmt of the 
Conversion Prices provided above. the Convusion Price of the Series A Preferred Stock, Series B 
Preferred Stock and the Series C Prcferrcd Stock and thi Seriti D Prefencd Stock shall be subject to 
furOur adjustment from time to time as follows: 

(A) Soccinl Dclloition6. 

(1) “Opthm~” shall mean rights, options or wxrants to 
subscribe for, purchase or otherwise acquire either Commbn Stock or Convertible Securities. 

(2) ‘Wrigind IJsut Dare” shall mean, fot each stries of 
Prefad Stock, the date on which the first share oftbat series of Preferred Stock was fist issued. 

(3) “Converltbte Serntities” dial1 mead securities 
c*nvertible into or exchangeable far Common Stock either dire$y or indirectly. 

(4) ~‘Addilionol Shqres of Comumn SlocK’ shall mean all 
6has ofCommon Stock issued (or. pursuant to Section I(e)(iv)(C) deemed to be issued) by the 
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. . co,.Poration sfter the ~gmal Issue Date other than shares of Common Stock issued (or, pursuant to 
Seetion,3(e)(iv)(C) deemed to be issued): 

il upon conversion of shares of Preferred Stock; 

ii) to emplops. consuhnts or directors pursusrn 
1o stock option, stock grant, stock purchase or similar plans or arrangerruxrts approved by the Board 
,,fD~&IS (pruvided that such plans or arrangements are approved by at least two (2) of the 
&metom who are cleated by a scrims of Preferred Stock voting separately as a class (a~“&&s 
D~e~or”), including~without limituiioa. upon the wttise of Options outstauding as of the original 
Issue Date; 

iii) to equipment lessors, banka fmaoeial 
ia&utions or similar emit& in transactions approved by the Board of Direr8ors. the principle 
Purpese of which is other thou the raising of capital; 

iv) as a dividend or other distribution in connection 
\uith which au adjustment to the Conversion Price is made pursuant to SeCtiOn 3(e)(i). (ii) or (iii); 

Offering; 
vi in the corporation’s Qualified Initial Pubiic 

the Board of Directors; 
vi) in a merger or acquisition that is approved by 

vii) pursusnt to sny transactions approved by the 
Board of Directors, provided that at least two oftbe Sertes Directors approve such transactior~ 
primarily for the purpose of (A) joint ventures. technology licensing or research and development 
sctivitics, (B) distribution or manufsctum of the corporation’s products or s+ces. or (C) any other 
tmnssctions involving eorpomle panners that are prirniuily for purposes other than raising capita). 
Provided that the pementagc of shams issued pursuant to any such transaction does not exceed five 
Percent (5%) of the total outstanding sharesof stock of the Corporation where the percentage of 
shroes issued pursuant to any such transaction is equal to a fraction, the numerator ofwhich is the 
number of shsres being issued and the deuomhtatur is tbc number of shares of Common Stock 
oUWuding and Profmd Stock outs:.anding on an as-converted basis, plus the number of shares 
reserved for issuance pursuant to lho corporation’s option plan then in effect; or 

viii) if the holders of a majority of the then 
OutSb3ng shsres of osch series of Preferred Stock agree in writing that such shares shall not 
cons~~te Additional Shares ofCommon Stock. 

t stmtnt of Con rston Price. No adjustment in the 
Convcr8ion Prjr,e shalt be m~~~urnr~~t~,&on 3(e)(iv)&eunless the consideration per share for 
an Additional Share of Cormnun Stock issued (or. pursuant to Section 3(eXiv)(C). deemed to be 
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issud) by the corp0tatl011 IS !~SS lhcn the Convcrsicm P&c in cffcct cn the data of, and innnediat~~y 
*or to, such issue. and pr’ovtdcd that any such adjustment shabnot have the effect of incrcasmg the 

> Convmion Price to an amount that exceeds tbc Conversion Price existing immediately prior to such 
adjusUnmr : 

Kl Deemed Issuk of Additional Sharas of C&mon Stock. 
&+,t s otherwisa provided in Section 3(e)(iv)(A) or 3(e)(iv)(B), in the event the corporation at 
at,,, time or tiom time to time atIer the Original Issue Date shall issue any Options or Convertible 
Srkuru& or shalt fix a record date for the determination of any holders orany class of securities 
mt&j m receive any such OpIions or Convertible Securities, then the maims number of shares 
tBJ sd fo& in the instrument relating thereto without ragard to any provisions contained therein for 
a subscqu+t adjustment of such number) of Common Stock isstrablt upon the exercise of such 
Options or, in the case of Convertiblc~Sccurities and Options therefor. the conversion or exchange of 
such Convertible Gctnitics. shall bc dccmcd to be Additional Shares of Common Stock issued as of 
the time of such issue or. in cast such a record date shall have been fixed. as of the close of business 
oa such record date, provided that in any such case in which additional shares ofCommon Stock are 
&mcd to be issue& 

(1) no further adjust&m in tbc Conversion Price shah be 
made upon the subsquont issue of Convertible Securities or shares of Common Stock upon the 
exercise of such Options or convcnion or cxchangi of such Convertible Securities;’ 

(2) if such Options or Convutibla Securities by their terms 
provide. with the passage of time or otherwise, for any increase or dccrcasc in the consideration 
payable to the corporation. or increosc or decrease in the number of shams of Common Stock 
issuable, upon the cxerc~se. conversion or exchange thereof, the Conversion Price computed upon 
the original issue thorcof or upon the occurrence of a record date with respect thereto, und any 
oWquent adjustments based thereon. shall, upon any such incrcasc or decrease becoming effective, 
ba recomputed to reflect such increase or decrease; 

(3) upon the expiration of any such Options or any rights of 
COnVersion or exchange under such Convertible Securities which shall not have bs& exercised, the 
Conversion Price computed upon the original issue thereofor upon the occurrence of a record date 
with mspcct thereto, and any subscqucnt adjustments based thereon, shall, upon such expiration, be 
r~mputed a.5 iE 

‘Or Common Stock, the only Additional Shares of Common Stock issued were shams of Common 
i) in the cast of Convertible Socuritias or Options 

stcck, if any. actually issued upon the exe&~ of such Options or the conversion or exchange of 
“ch ConWrtible Securities. and the consideration received tberofor was the consideration actually 
raeht by the corporation for the issue of all such Options, whether or not exercised, plus the 
m”h-rtion actually~rcceivcd by lhc corporation upon such exercise, or for the issue of all such 
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Convertible Securities, whether or not converted or &hen& plus the additional cc&don&n. if 
my, ectually received by the corpornlion upon such conversion or cxohangc; and 

ii) in the case of Options for ConVertMe 
IJ~&~CS, oxdy the ConvertibJc Sccuritics, if any, aemally issued upoti the exercise thereofwere 
issued at the time of issue of such Options and the consideration received by the corporation for the 
Additional Shares of Common Stock deemed lo have been then issued was the consideration iumally 
m&ed by the wrporation for the issuo of all sueb Options, whether or not exercised. plus the 
consideration deemed to have been received by the corporation upon the issue of the Convertible 
Se&ties with respect to which such Options were actually exercised; 

(4) no readjustment pursuant to Section Xe)(iv)(C)(Z)~ or 
(3) above shall have the effecl or increasing the Conversion Price to an amount which exceeds the 
Conversion Price existing immedia\ely prior to the original adjustment with respect to the issuance 
ofsuch Options or Convertible Sccuritics. es adjusted for any Additional Shares of Common Stock 
issued (or, pursuant to Section 3(e)(iv)(C). deemed to be issued) between such original adjustment 
bate and such Teadjustment date: 

(5) in the case of any Options which nrp&u by their terms 
not more than 30 days.~after the date of issue thereof, no adjustment ofthe Conversion Price shall be 
inade until the expiration or exercise of ull such Options; and 

(6) in the case of any Option or Convertible Security with 
respect to which rhc maximum number of &arcs of Common Stock issuable upon exe&se or 
conversion or exchange thereoris not dcterminabJe. no adjustment to tic Conversion Price shall be 
made until such number becomes dcterminable. 

03 3 nuance of 
Subject to the liztatiofset forth i:Seotion 3(e)(iv)(B). Addltlonal Shares olfomrnon Stnck,. 

above, if Additional Shares of Common Stock are issued (or, pursuant to Section 3(e)&)(C), 
deemed to be issued) without considcmrion or fore consideration per share (computed on an as- 
converted to Ctimmon Stock basis) less than a Conversion Price in effect on the date of. and 
immediately prior to, such issue (a “Dilutive lssue’~, then and in such event. such ConversionPrice 
6Ml be reduced, concurrently with such issue. to a price (calculated to the nearest cant) determined 
by multiplying such Conversion Price by a fraction, (x) the numerator of which shall be the number 
of shares of Corm-non Stock outstanding inuncdiately prior to such issue plus the nmnber of shares of 
Common Stock which the aggrcpn~e considerarion received by the c~lporation for the total number 
of Additional Shares of Common Srock so issued would purchase at such Convarsion Price. and (y) 
the denominator of which shall bc the number of shares of Common stmk outstanding immediately 
fior to such issue plus the number of such Additional Shares of Cormnon Stock so issued. For the 
Purposes of this Section 3(c)(iv)@). all shares of Common Stock issuable upon excise of 
outstanding Options, upon conversion of outstanding Convertible Sectities and Preferred Stock 
shall be deemed to be outstanding, and immediately after any Additional Shares of Common Stock 
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ate d&red issued pursuant to Section 3(eXiv)(C). such Additional Shares of Common Stock shall 
be deemed to be outstanding. 

(J9 Determiaation of Consideration. For purposes ofthis 
S&on 3(e)(iv), the Consideration received by the corporation for any Additional Shares of Common 
St&k issued (or. pursuant to Section 3(c)(iv)(C), deemed to be issued) shall be computed as fohows: 

0) Cash and Property. Such consideration shall: 

i) insofar Bs it consists of cash, be computed at the 
aggregate amount of cash reccivcd by the corporation afler deducting any comrnissiona paid by the 
c,,,p~on, with respect to such issumcc; 

ii) in&far as it mnsists of property other then cash, 
be computed at the fair value thereof at the time of such issuance, as determined in good faith by the 
Board of Directors of the corpora(ion: and 

iii) if Additional Shares of Common Stock ere 
issued (or, pursuant to Section 3(cl(iv)(C). dccmcd to be issued) together with other shares or 
securities or other assets of the corpors[ion for consideration which covers both, be the proportion of 
such consideration so reccivcd. computed as provided in clauses (A) and @) above, as determined in 
good faith by the Board ofDircctors of the corporation. 

(2) Ppttons and Convtrtible Securities. The 
consideration received by the corporation for Additional Shares oCCornmOn Stock deemed to have 
been issued pursuant to Section 3(e)(iv)(C). relating to Options and Convertible Securities. shall be 
the sum of(x) the total~emount, il’any. received or receivable by the corporation as censideraiion for 
the issue of such Options or Cowcrtiblc Securities, plus (y) the minimum aggregate amounl of 
additional consideration (as set forth in the instruments relating thereto, without regard to any 
provision contained therein for a subsequent adjustment of such consideration) payable to the 
corporation upon the exercise of such Options or the conversion or exchange 6f such Convertible 
Securities, or in the case of Options for Convertible S~urities. the exercifc of such Options for 
Convertible Securities end the conversion.or exchange of such Convertible Securities. 

Ul Certificate as to Adiustments. Upon the owunence of each adjustment or 
raadjustment of the Conversion Price pursuant to this Section 3, the corporation at its expense shall 
PmmPtIy compute such adjustment or readjustment in aEcordancc wim the terms hereof and furnish 
to each holder of Preferred Stock to which such adjustment pertains. a certificate setting forth such 
adjustment or readjustment and showing in detail the facts upon which such adjustment or 
rar%atment is based. The corporation shah, upon the written request at any time of any bolder of 
Preferred Stock. furnish or cause to bc rumished. to such holder a like certificate setting forth (i) Such 
adjusbnents and readjustments, (ii) the Couvcrsion Prices at the time in effect, and (iii) the number 
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ofst,hara of Common Stock and the amount, if any, ofother property which at the time would be 
m,.jv~ upon tbe conversion of such holder’s Preferred Stock. 

SectIOn 4. y&g. 

(a) Genein~. Except as otherwise required by law, each holder of Prefnred Stock 
hall be entitled to the number of votes qua1 lo the number of shares of Common Stock into which 
the shm of Prefetred Stock so held could be converted at the record date for determination of the 
s&holders entitled to vote, or, ‘if no’such record date is established, at the date such vote is taken or 
sny written consent of stockholders is solicited. Except as rquired by law or 85 otherwise set forth 
h&n (inchtding With+ bmitation Sections 4(b) - (f)). all shores of all series OfPreferred Sto&k 
Md all shares of Common Stock shall vote together as a single class. F+ior~al VOti by the holders 
ofPreferred Stock shall not. however, bc permitted. and any fractional voting rights shall (oftcr 
aggregating all shares inro which shares of Preferred Stock held by each holder could be converted) 
be ro&ed down to the ncarcst whole number. 

(b) Election of Directors. The authorized number of direztors of the corporation 
shall be set forth in the Bylaws of the corporation and may be increased or decresscd by an 
mmdmmt to such Bylaws in accordance with their provisions. For so long as at least 2.000.0OO 
shares of Series A Prefarred Stock remain outstanding (as adjusted for recapitalizations. stock 
combinations. stock dividends. stuck splits and the like), the holders of shares of Series A Preferred 
Stock, voting separately as a class, shrrll be entitled to elect one (1) director of the corporation at each 
annual election of directors (and to fill any vncancies with respect thereto). For 80 long as at least 
375,000 shares of Series E3 Prcfe~d Skock remain outstanding (as adjusted for recapitalizations. 
stock combinations. stock dividcods. stock splits and the like). the holders of Series B Preferred 
Stock, voting separately as a class. shall bc entitled to elect one (1) director of the corporation at each 
annual election of directors (and to fill.any vacancies with respect thereto). For so long ,as at least 
1,976.064 shares of Series C Prefer& Stock remain outstanding (as adjusted for recapitalizations. 
stock combinations, stock dividends, slack splits and the like), the holders of Series C Preferred 
Stock, voting separately as R class. shall be emitted to etcct one (1) director ofthe corporation at each 
annuDl election of diiectors (and IO fill any vacancies with respect thereto). For so long as at least 
6,101.566 shares of Series D Prcfcrred Stock remain outstanding (as adjusted for reoapitalizations, 
stock combinations, stock dividends, stock splits and the like), the holders of Series D Profcrred 
gtock. voting separately as a class. shall he entitled to elect one (1) director of the corporation at esch 
@arW election of directors (and to till any vacancies with respeot thereto). The Common Stock and 
Prcfcrnd Stock, voting together as a single class, shall be entitled to elect all remaining directors at 
ah annual election of diroclon (and to fill any vaoancies with respect thereto). 

11 
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(4 rhDDrOVd hv C%m. The corporation shall not,&hout fmt ‘obtaining the 
approvd ofthe holders of not less than a majority of the then outstanclm~ total number of &area of 
p&rrai Stock: 

(0 cffcct a consolidation; rcmganization or merger ofthi corporation 
,,$h or into any other corpomtlon. which would result in the stockholders of the corporation 
inu&jately prior to such consolidation, reorganization or merger ownrng lcqa than 50% of the 
wting power of the corporation after such consolidation; or 

(ii) effect a sale or other disposition of all or aobstantially all ofthe assets 
ofbe corporation in one or a scrics of related hansactions of the corporation. 

(d) &oroval bv Preferred Stock. The corporation shall not, without first 
&aining the approval of the holders of not less tban.a majority of the thW OUtStanding total ntiber 
&shares of cacb SctiCS Of Prafemzd Stock: I. 

scria of Preferred Stocl? . 
~ncrmsr rhc number of authorized sbarca of Prcfaral Stock or any 

; 

(ii) authorize, create or issue any shares of any class or series of stock 
hsving any preference or priority supcrior,lo or on parity with any such preference or priority of any 
outstanding series of Preferred Stock; 

(iii) amend or repeal any provision of, or add any provision to, the 
corporation’s Certificate of Incorporation if such action would adversely alter orchwge in any 
material respect the rights, preferences, privileges. or restrictions of any outstanding series of 
Preferred Stock; 

(iv) take hy action resulting’in the rep&e or idomption of shares of 
C01llmon Stock of the corporalion, except as set forth in Section 5 hereof; 

(v) pay any dividends on its Common Stock; ’ 

(vi) pay any dividends on any serias of Preferred Stock ~n1e~0 such 
dividend is paid on all outstanding series ofPmfemd Stock; or 

(vii). liquidate or dissolve the corporation. 

&RR v v Series C Preferred Stock, The uxporation shall not, without 
first obtaining % approti’,f ~~~~oldors of no; less than a majority of the thcn.outatanding total 
number of shares Sties C Preferred Stock effect (i) a consolidation, reorganization or merger of the, 
corWti~n with or into any other corporation. which would result in the stockholders of the 
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o,rporation immediately prior to such consolidatioo, reorgani&ion or merger owning less than 50% 
ofbe voting power of the corporation tier such consolidation, or (ii) a sale or other &position of 
Al or substantia!ly ail of the assets of th$ corporation in one or a series of relate transactions of the 
mrporation. provided, however, that the provisions of this Section 4(d) shall tidy apply if such 
mns&dation, merger, reorganijralion ore salc or other disposition of aaseta provides for aggregate per 
sharc c(msideration to each holder of Sties C Preyed Stock oflc~s than S2.82. 

(0 e The corporation shall not, without A rovu 
first obtaining the approval of the h~ldcrs of not leas two-thirds of the then OutSbnding total number 
ofsms of Series D Preferred Stock: 

(3 authorize, create or issue any &arcs of any class or series of stock 
wing any preference or priority superior to or on parity with any such preference or priority of 
s&u D Preferred Stoclr; 

(ii) increases the authorized number of aharcs of Series D Preferred; 

(iii) amend or repeal the Company’s Certificate of Incorporation or Bylaws 
‘in a manner that materially and adversely affects the holders of Series D Prcf-d; or 

(iv) materially amends the rights, prefcrcnccs or privileges of the SE&S D 
Preferred a.9 a class. 

Section 5. Consent to Distributions. Each bdlder ofFreferred Stock shall be deemed to 
have consented, for purposes of Sections, 502,503 and 504 of the California Corporations Code and 
‘Sections 1 and 2 of this Article Four, to distributions made by the corporation in connation with the 
repurobasc of shares of Common Stock tivm cmployeu, otliccra, directors or coa?.%hrds ofthe 
corporation in connection with the termination of their employment or snvices pursuant to 
s,grccmcnts or arraugernents approved by the Board ofDirectors of the c+rporation. 

Se&n 6. Reacauired Shares. Any shares of Preferred Stock purchased or otherwise 
!+quired by the corporation in any manner whatsoever shall be retired and oanccled promptly atIer 
‘@ Uquisition theraot AU such shares @alI upon, their caizcellation become a~tborized but unismzd 
‘khans of Prefurtd Stock and may be reissued as part of a new series of Prcfnrcd Stock to be created 
j+SolutiOn or tilutions of the Board ofDirector& subject to the conditions and restrictions on 
i~uamx Et forth herein, including. without limitation, Article THREE. Section 3(d). 

8s Waiver of RiPhts. P f ran Privilrees. Any right, preference or 
@!$%e of the PrcfH~outstiurding shares of each series 
.~~prcfured Stock voting on an as converted to Common Stock basis. and such waiver shall be .’ ‘?j@&y 

: 
r*a .!ng On all boldem of Preferred Stock. Notwithstamling the fmgoing, any right preference or 

,. %?breiS oftbe Series D Prcfcrred Stock set forth in Section 4(f) hereof may only be waived by two- :~z: 

13 
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aas Q/3) of the outstanding shams of&ties D Preferred Stock voting on an as converted to 
cotnmon Stock basis. and such waiver shall be binding on all holders of Series ,D Preferred Stock. 

FIVE. ‘Iho corporatioti IS to have perpemaf existence. 

SIX. hccpt as set forth in Article Four. Section 4(b) here& the niunbor of directors which 
consljtute the whole Board of the corporation shall be as specified in the Bylaws of the corporation. 

SEVEN. In furtherance and not in limitation of the powers confbrmd by statute, the Board 
ofBinmtors of the oorpomtioh is expressly authorized to make, alter, amend or repeal the Bylaws of 
fihc COrporatiOh 

EIGHT. Elections of directors need not be by written ballot ~nlcss B stockholder demattdti 
election by writ!ar ballot at tbt nrcotinp and before voting begins or unless the Bylaws of the 
c~rp~tion shall so provide. 

NINE. Meetings of stockholders may be held witbin or without the St+tc of Delaware, as 
the Bylaws of the corporation may provide. The books of the corporation may be kept outside of the 
State of Delaware at such place or places as may be designated tiom time to time by the Board of 
Directors of the corporation or in the Bylaws of the corporation. 

TEN. 

(a) Limitation of Director’s Liability. To the fullest extent not prohibited by 
the General Corporation Law of Dclawaro as the same exists or aa it may hereafter be amended, a 
director of the corporation shall not be personally liable to the corporation or its stockholders for 
monetary damages for conduct as a director. 

W Jndemnificrrtidnal~. The corporation may indemnify to 
the fullest oxtent not prohibited by law any person made or threatened to be made a party to an 
nnion or proceeding, whether criminal, civil, administrative or investigativo. by reason of the fact 
tbst such person, such person’s teqator or intestate is or ww a director, OITICW employee bet&r 
plm fiduciary, agent or employee ofthc corporation or any pmdcctssor of the corporation or serves 
or served at the request of the corporation or any predecessor of the w~oration as a director, off~ccr. 
agmt, employee bonefit plan tiduciary or employee of another corporation, pa&~crship. limited 
liability company, joint venture. trust or other entity or enterptise. 

03 &?oenl or Mrkication. Neither any amendment or repeat of this Article 
‘fm! nor the adoption of any provision ofthe corporation’s Cutificate of Incorporation inconsistent 
Wth this Article Ten, shall eliminute or reduce the effect of this Article Ten, in respect of auy matter 
O=amng. or any action or pmcceding nccruing or arising oi that, but for this Article Ten. would 
BCCm~ or arise, prior to such amcadmcnt. repcal or adoption of an inconsi8tent provision.” 
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foregoing amendment and rcatat&ncnt of the Certificate of Incorporatidn has 
bm duly approved by the Board of Directors ofthe corporation in accordant: ‘with the provisiom Of 
s&tions 242 and 245 of the General Clbrporation Law. 

The foregoing amcndmcnt and rcstatamant of the Certificate of Incorporation has 
p,m duly appmvcd by thc wrillcn consent of the stockholders in accordamx with Sections 228. and 
245 of the Delaware General Corporation Law. The total number of outstanding shares of Cornmoo 
gto& of the corporation is 593,350. 7%~ total number of outstanding shares of Series A Preferred 
stockof the corporation is 4.000,ucxI. The total number of outstanding shares of Series B P&wed 
,$mk of the corporation is SoO.000. The total numb? of outstanding shares of Series C Prefcmd 
stock is 3.973.666. The number of shares held by stockholders who conseated to this amendment in 
kdng qualed or exceeded the rquind percentage. Pursuant to Section 228 of the General 
corpc&on Law. prompt written norice of this amcndmcnt and restatement has been given to all 
‘st&holders who did not consent to this amcnchncnt. 

15 
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UTiLITY.COM. INC. 

Chris King., t 
Chief ExecutiVe Officer 
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